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38 SUPREME GCOURT CASES (1971

landlord and tenant did exist. Mr. Daulta has not been abie to point to
me any provision oflaw which would make the eviction decree operative
from the date of the eviction application. The mere fact that the tenants
had incurred the liability for eviction by reason of non-payment of rent
would not putan end to the admitred relationship of landlord and tenant
between the parties. This liability only puts an end to the aforesaid
relationship when the eviction decree is passed. The eviction decree was
passed long after the Section 18 application. Therefore, the present
petition is liable to succeed only to have extent of Section 18 application,
that is, the tenants would be eutitled to purchase the land. x X X.”’

9. But a slight modification needs to be made in the order. A proceeding
for ‘recovery of rent was commenced against Shadi. It is not clear whether the
amount of compensation determined by the Assistant Collector as payable by
Shadi for purchasing the land includes the reut in arrears. We declare that
Shadi will be entitled to purchase the land on payment of the amount of
compensation together with the amount of rent due by him. The Assistant
Coliector will pass appropriate order in that behalf and direct that payment
be made in appropriate instalments under Section 18(4) (a).

10. Subject to that modification, the appeal fails and is dismissed with
costs.

1971/1) Supreme Court Cases 38

[BEFORE j. . SHAH, K. s. HEGUDE AND A. N. GROVER, Jj.}

MINOR A. PEERIAKARUPPAN .. Petitioner in Writ
Petition No. 285 of
1970 ;

SOBHA JOSEPH .. Petitioner in Writ
Petition No. 314 of
1970 ;

Versus
STATE OF TAMIL NADU AND OTHERS .. Respondents in

both the petitions.

Writ Petitions under Article 32 of the Constitution of India for enforcement
of Fundamental Rights, W. P. Nos. 285 and 314 of 1970, decided on
September 23, 1970

Constitution of India—Articles 14 and 15—Admission to Medical
College—Selection on unit-wise basis—Whether selection offends Arti-
cles 14 and 15—Criteria of interview marks whether sound and legal—
Reservation for backward classes whether valid—Whether caste can
be a basis for constituting a class—Mala fides in selection and inter-
view—Marks in a lump whether valid—Successful candidates not
made parties—Procedure to be followed—Directions by Court—Fit
case for levy of costs on Government of Tamil Nadu.

In these writ petitions the peti- State of Tamil Nadu to allot to each
tioners who unsuccessfully sought one of them a seat in one of the
admission to certain Medical Colleges Government Medical Colleges in that
in the State of Tamil Nadu asked for State and for consequential orders.

a writ of mandamus to direct the
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(1)s.c.c.]

In the year 1967-68 admission to
the Medical Colleges was made on
district-wise basis which was struck
down by the Supreme Court in Minor
P. Rajendran v. State of Madras and
Others, (1968) 2 SCR 786; AIR 1968
SC 1012 (1968) 2 Mad L] (SC) 121.
In 1968-69 it was on State-wise basis
but in 1969-70 it was on unit-wise
basis, each Medical College being a
unit. Few seats were reserved for
socially and educationally backward

classes, etc, Selection was on the
basis of marks in pre-university
examination and on an interview

based on five criteria.

The petitioners had high marks
with brilliant academic careers. They
challenged the unit-wise selection—

(I) as contravening Articles 14
and [5;

(i) as a device to get over the
decision in Rajendran’s case; that stu-
dents with poor marks got shot up by
the interview marks;

(u12) that marks were manipul-
ated by Government to choose their
favourites, that selection was purposely
mala fide and that interview marks
was a device to attain the above end ;

(iv) that the 1list of backward
classes on the basis of caste was ultira
vires ;

() that the interview marks were
given arbitrarily and that no guide-
lines were provided.

The Supreme Court held :

(i) Before a classification can be
justified, it must be based on an
objective criteria and further it must
have reasonable nexus with the
object intended to be achieved. The
object here is to select the best candi-
dates for being admitted to Medical
Colleges. That object cannot be
satisfactorily achieved by the method
adopted. The unit-wise distribution
of seats is violative of Articles 14 and
15 of the Constitution. The fact that
an applicant is free to apply to any

MINOR A. PEERIAKARUPPAN 7. STATE OF TAMIL NADU 39

one unit does not take the scheme
outside the mischief of Articles 14 and
15. (Para 12)

(#) Earmarking 75 marks out of
275 marks for interview as interview
marks prima facie appears to be
excessive. It is not denied that the
interview hardly lasted for three
minutes which is not enough to assess
the capability of a candidate. But
the interview system 1s not bad as
such though it is capable of being
abused. (Paras 13 and 14)

R. Chitralekha and Another v. State
of Mpysore and Others, (1964) 6 SCR
368 ; AIR 1964 SC 1823, relies on.

U. S. A. practise vide C. W.
Valentine on “Psychology and its Bearing
on Education’, refers to.

(iii) As to the contention of
mala fides the circumstances are
undoubtedly disturbing but the Courts
cannot uphold the plea of mala fides
on the basis of mere probabilities. We
cannot accept the contention that the
interview marks were manipulated
either by the Government or by the
selection committees. {Para 15)

(iz) As to lack of objective criteria
for interview it cannot be denied that
extra-curricular activities like sports,
N. C. C., special services, general
physical condition and endurance
and general ability are objective tests.

R. Chitralekha and Another v. State
of Mysore and Others, (1964) 6 SCR
368 ; AIR 1964 SC 1823, relies on.

(Para 16)

(v) The committee had not divi-
ded the interview marks under various
heads nor were the marks given on
itemised basis. The marks list pro-
duced before us shows that the marks
were given in a lump. This is clearly
illegal. The interview held was also
vitiated for the reason that the selec-
tion committee took into consideration
irrelevant matters and at the same
time failed to take into consideration
matters required to be taken into
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40 SUPREME COURT CASES

consideration. For the aforesaid
reasons the interview was not In
accordance with the rules governing
the same. (Paras 18 to 20)

(vi) The classification of back-
ward classes on the basis of castes is
within the purview of Article 15(4)
if those castes are shown to be socially

and educationally backward. No
further material has been placed
before the Court to show that the

reservation for those backward classes
is not in accordance with Article 15(4).
The fact that candidate of backward
classes have secured abhout 50%, of the
seats in the general pool does show
that the time has come for a de novo
comprehensive examination of the
question. It must be remembered
that the Government’s decision in this
regard is open to judicial review.

Relies on :

M. R. Balaji and Others v. State
of Mysore, (1963) Supp | SCR 438;
AIR 1963 SC 649; Chitralekha’s case
(supra) ; State of Andhra Pradesh and
Another v. P. Sagar, (1968) 3 SCR 595
AIR 1968 SC 1379; (1968) 2 SCJ
778.

A caste has always been recogni-
sed as a class, vide Narayan Vasudey v.
Emperor, AIR 1940 Bom 379 and vide

" Commission’s Report.

[1971

Paras 10, 13 Ch. V of Backward Classes
(Paras 23 to 30)

(vii) The selections impugned in
these petitions cannot be held to
have been made validly made inas-
much as the seats were distributed on
unit-wise basis and further that the
interview were not held in accordance
with the rules.

The selected candidates were not
made parties to the petition. It was
thought to be too late to implead them.
After discussion with counsel, the
Court concluded to allow the petitions
subject to instructions given by the
Court.

Costs awarded to petitioners,
Advocates who appeared in this case :

K. K. Venugopal and R. Gopalakrishnan,
Advocates, for Petitioner (in W. P. No. 285
of 1970).

N. Natesan, Senior Advocate (R. Gopala-
krishnan, Advocate, with him), for Petitioner
(in W. P. No. 314 of 1970).

S. Govind Swaminathan, Advocate-General
for the State of Tamil Nadu (4. R. Rangam
and S. Mohan, Advocates, with him)}, for
Respondents Nos. 1 105 (in W, P. No., 285
of 1970) and the Respondents (in W.P.
No. 314 of 1970).

M. K. Ramamurthi, Senior Advocate
(Vineet Kumar, Advocate, with him), for
Interveners (in W, P, No. 285 of 1970).

The Judgment of the Court was delivered by

Hecpe, J.—In these two petitions under Article 32 of the Constitution the
petitioners who unsuccessfully sought admission to certain Medical Colleges in
the State of Tamil Nadu have asked for a writ of mandamus to direct the
State of Tamil Nadu to allot to each one of them a seat in one of the Govern-
ment Medical Colleges in that State and for consequential orders.

2. In the State of Tamil Nadu, there are eight Medical Colleges out of
which three are situate in the city of Madras, one in Madurai, one in Chingle-

put, one in Coimbatore, one in Thanjavur and one in Tirunelveli.
in Madras Colleges are

seats available

The total
500. The sanctioned strength of

seats in Madurai, Chingleput, Coimbatore, Thanjavur and Tirunelveli are

200,50,100,200 and 75 respectively.

Thus the total number of medical seats

available in the Government Colleges for lst year of M. B., B. S. course in the

State of Tamil Nadu are 1,125,
7,000 students apptied for admission.

We understand that for these seats nearly

3. Inthe previous years except in the year 1967-68, selection of candi-
dates for admission to the lst year M. B., B. S. course was done on State-wise
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basis. In the year 1967-68, the seats were distributed on district-wise basis but
that scheme was held to be invalid by this Court in Minor P. Rajendran v. State
of Madras and Others'. Thereafter the sclection was again made on State-wise
basis in the years 1968-69 and 1969-70 but in the current year that system was
given up and selection was directed to be made on the basis of what is known
as unit-wise basis. Under the present scheme the Medical Colleges in the city
of Madras were constituted as one unit and each one of the other Medical
Colleges in the Mofussil was constituted as a unit. Thus six units were created
in the State. In respect of each one of the units a separate selection committee
was constituted. The intending applicants were asked to apply to any one
of the committees but they were advised to apply to the committee nearest to
their place of residence as far as possible. They were told that if they applied
to more than one committee their applications will be forwarded by the Govern-
ment to only one of the committees.

4. A few seats out of the 1,125 seats were reserved for certain special
categories of students. As there is no dispute about those seats we shall not
refer to them hereafter. Out of the remaining, seats 41 per cent. seats were
reserved for students coming from socially and educationally backward classes,
Scheduled castes and Schedvled tribes. The rest of them were placed in the
general pool.

5. In the State of Tamil Nadu actual marks are not being givep in the
Pre-University examination. The papers were valued on the basis of grades.
There are all together four grades, i. . Grades A to D. For the purpose of
selection to first year M. B., B. S. course only marks obtained in the optional
subjects were taken into consideration. Selection to the seats with which we
are concerned in these petitions is confined to students who have taken in their
Pre-University examination Physics, Chemistry and Biology as their optional
subjects though each of these subjects carried a maximum of 100 marks thus a
total of 300 marks, for the purpose of selcction to the first year M, B., B. S.
course the procedure prescribed was to take the minimum marks provided for
the grade secured by the applicant in Chemistry and Physics and add them
together and thercafier divide the total by two and to that add the minimum
marks provided for the grade secured by the applicant in Biology. Thus the
total marks in thc optional subjects was reduced {rom 300 to 200. All the
applicants in the general pool who secured 110 or more marks calculated on
the basis of the formmulae referred to earlicr were called for interview by the
selection committees. Sclection committees were authorised to give a maximumn
of 75 marks at the interview. The selection committees were asked to award
these marks on the basis of following tests.

(1) Sports of National Cadet Corps activities ;
(2) Extra Curricular special services ;

(3) General physical condition and endurance ;
(4) General ability ; and

(5) Aptitude.

6. The selection coimmittees were direcled to prepare a gradation list on
the basis of the total mmarks obtained by each applicant and submit the same to
the Government.

1. (1968) 2 SCR 786; AIR 1468 SC 1012 ; (1968) 2 Mad LJ (SC) 121.
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42 SUPREME COURT CASES {1971

7. The petitioners before us appear to have had brilliant academic career.
The facts mentioned by the petitioners in this regard were not controverted by
the respondents. The petitioner in Petition No. 285 of 1970 came out within
first three ranks in the 10th and 11th standards and in the final examination he
secured 451 marks out of the total of 700. He stood third in his school.
During his school career he had taken keen interest in extra curricular activities.
He was a N. C. C. Cadet and passed creditably the ‘A’ certificate exami-
nation. He had also obtained certificate in boxing. He had joined the corres-
pondence course conducted by the Voice Prophecy Institute, New Delhi and
obtained a certificate in Health and Hygiene. After having passed his Anglo-
Indian High School examination creditably he joined Madurai College, in the
Pre-University course taking Physics, Chemistry and Biology as his science
subjeets. In that course he secured first class with grade D plus in Physics
and Chemistry and A plus in Biology. He stood fourth in his college. The
grac}‘e D plus represents 85 to 99 per cent. marks and A plus 65 10 75 per cent.
marks.

8. The petitioner in Petition No. 314 of 1970 passed her Pre-University
examination in March, 1970, from the Scott Christian College, Nagercoil, which
college stands affiliated to Madurai University. She secured first class with
grade ‘D’ (75 t0,85 per cent. marks) in Physics; grade D plus (85 to 99 per
cent.) in Chemistry and D (75 to 85 per cent.) in Biology. The petitioner also
had a brilliant career throughout in the High School classes as well as in the
college classes. She secured a merit card for the highest distinction consecuti-
vely for the years 1965-66, 1966-67 and 1967-68 in Standards 8 to 10 of
St. Joseph’s Convent, Nagercoil. 1In the S.S5.L.C. examination held in March,
1969, she secured 456 marks out of 600. She obtained distinction in extra-
curricular activities both in school and college. She had been a girl guide.
She took keen interest in games and sports particularly ir net-ball, throw-ball
and tenniquoit. She was a member of the Representative team. She also
passed with merit the pianoforie playing, Grade I examination, conducted by the
Trinity College of Music, London.

9. The petitioners before this Court challenged the validity of the selec-
tions.made on various grounds. They contended that the unit-wise selection
contravenes Articles 14 and 15 of the Constitution inasmuch as the same places
the applicants of sorne of the units in a better position than those who applied to
other units. It was alleged that the ratio between applicants and number of
scats in the Coimbatore unit was 1 :13; in Tirunelvel: 1:10; in Chingleput 1:
6; in the Madras unit 1:51; in Thanjavur 1:6 and in Madurai 1:7}. It was
further alleged that several applicants who secured lesser marks than the
petitioners before this Court were selected merely because their applications
came to be considered in other units. It was also alleged that this unit-wise
scheme was merely intended as a device to get over the decision of this Court in
Rajendran’s case (supra). It was next contended on behalf of the petitioners
that the interview held was a farce. Each applicant was interviewed hardly
for three minutes. During that interview irrelevant questions were put to them.
The interview marks were manipulated >0 as to pull np undeserving applicants
and downgrade those who had secured c¢xcellent marks in their Pre-University
examination. It was said that a perusal of the marks list would show that the
whole selection was a manipulation. The applicants wlio had failed more than
once and ultimately secared bare second class were selected while the first rate
"applicants who had secured first class with high marks were rejected. It was
urged on their behalf that even the students who get the minimum marks
could be pulled up by the sclection corunittee by plumiping 70 or more out of
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75 interview marks whereas the students who have secured 170 marks the highest
marks that could have been secured under the admission rules in Pre-University
examination could be pulled down by giving less than 10 marks out of 75 marks.
The petitioners’ complaint is that after the interview the selection committee
carried the marks given by them to Madras and there the Government has
manipulated the marks in such a way as to select their favourities and reject
such of them in whom the Government is not interested.

10. It was also urged that no guidelines were provided for awarding
marks at the interview and therefore the power conferred on the selection
committee is an arbitrary power which is capable of being misused and in fact
has been misused. 1t was contended that the list of backward classes provided
to the committee was solely made on the basis of caste and as such that list did
not conform to the requirements of Article 15(4) of the Constitution. The
petitioners also urged that the reservation made for backward classes is dispro-
portionately high and further the division of backward classes into backward
classes and more backward classes was impermissible under law.

11.  We shall first take up the plea regarding the division of medical seats
on unit-wise basis. Itis admitted that the minimum marks required for being
selected in some unit is less than in the other units, Hence prima facie the
scheme in question results in discrimination against some of the applicants. In
Rajendran’s case (supra) this Court ruled that the district-wise distribution of
available seats is violative of Article 15 of the Constitution. But it was conten-
ded on behalf of the State that the unit-wise distribution of seats was adopted
for administrative convenience. It was said that it was not possible for one
selection committee to interview all the applicants. Therefore several com-
mittees had to be constituted. In the past when applicants were interviewed by
several committees there were complaints that the standard adopted by one
committee differed from that adopted by others and therefore tt applicants’
ability was not tested by a uniform standard. Further it was said that when
selections were made by several committees there was delay in preparing a con-
solidated list. We are unable to accept these grounds as being real grounds for
classification. The grievance when selections were made by several committees
in a State-wise selection the standard adopted by various committees differed,
would continue even when selections are made by several committees in a
unit-wise selection. Whether the selection is made by selection committees on
State-wise basis or unit-wise basis, the standard adopted by various committees
is bound to vary. Hence in principle it makes no difference.

'12. Now coming to the question of delay, we see no reason why there
should be any delay in preparing a consolidated list. At any rate the deiay
caused is not likely to be such as to justify departure from the principle of
selection on the basis of merit on a State-wise basis. Before a classification can
be justified, it must be bhased on an objective criteria and further it must have
reasonable nexus with the objcct intended to be achieved. The object intend-
ed to be achieved in the present case is to select the best candidates
for being admitted to Medical Colleges. That object cannot be satisfac-
torily achieved by the mcthod adopted. The complaint of the peti-
tioners is that unit-wise distribution of seats is but a different mani-
festation of the district-wise distribution sought in 1967-68 has some force
though on the material on record we will not be justified in saying that the
unit-wise distribution was done for collateral purposes. Suffice it to say that the
unit-wisc distribution of seats is violative of Articles 14 and 15 of the Consti-
tution. The fact that an applicaut is free to apply to any one unit does not
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take the scheme outside the mischief of Articles 14 and 15. It may be remem-
bered that the students were advised as far as possible to apply to the unit
nearest to their place of residence.

13. Earmarking 75 marks out of 275 marks for interview as interview
marks prima facie appears to be excessive. It is not denied that the interview
lasted hardly for three minutes for each candidate. In the course of three
minutes interview it is hardly possible to assess the capability of a candidate.
In most cases the first impression need not nccessarily be the best impression.
But under the existing conditions in this country we are unable to accede to the
contention of the petitioners that the system of interview, asin vogue in this
country is so defective as to make it useless. It is rrue that various researches
conducted in other countries particularly in U. S. A. show that there is possi-
bility of serious errors creeping in interviews made on haphazard basis. C. W.
Valentine on ‘‘Psychology and its Bearing on Education’ refers to the marks
given to the same set of persons interviewed by two different competent Boards
and this is what is stated in his book :

“The members of cach board awarded a mark to each candidate and
then he was discussed and an average mark agreed on.

When, the orders of merit for the two boards were compared it was
found that the man placed first by Board A was put 13th by Board B
when the man placed Ist by Board B was 11th with Board A.*’

14. Even when the interviews are conducted by impartial and competent
persons on scientific lines very many uncertain factors like the initial nervous-
ness on the part of some candidates, the mood in which the interviewer happens
to be and the odd questions that may be put to the persons interviewed may
all go to affect the result of the interview. But as observed by this Court in
R. Chitralekha and .inother v. State of Mysore and Others.?

““In the field of education there are divergent views as regards the
mode of testing the capacity and calibre of students in the matter of admis-
sions to colleges. Orthodox educationists stand by the marks obtained by
a student in the annual examination. The modern trend of opinion insists
upon other additional tests, such as interview, performance in extra-
curricular activities, personality test, psychiatric tests, ¢tc. Obviously we are
not in a position to judge which method is preferable or which test is the
correct one. If there can be manipulation or dishonesty in allotting marks
at interviews, there can equally be manipulation in the matter of awarding
marks in the written examination. In 1he ultimate analysis, whatever
method is adopted its success depends on  the moral standards of the mem-
bers constituting the selection conmuitice and their sense of objectivity and
devotion to duty., This criticism is more a reflection on tlie ecxaminers
than on the system itself. The scheme of selection, however, perfect it
may be on paper, may be abused in practice. That it is capable of abuse
is not a ground for quashing it. So long as the order lays down relevant
objective criteria and entrusts the business of selection to qualified persons,
this Court cannot obviously have any say in the matter.””

15. While we do feel that the marks allotted for interview are on the high
side and it may be appropriate for the Government to re-examine the question,
we are unable to uphold the contention that it was not within the power of the
Government to provide such high niarks for interview or that there was any

2. ¢1964)G SCR 368; AIR 1964 SC 1823.
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arbitrary exercise of power. It was urged on behalf of the petitioners that the
interview marks were allotted on collateral considerations. We are told that
the selection committees were tools in the hands of the Government and the
Government manipulated the marks in such a way as to facilitate the selection
of those students in whom the members of the party in power were interested.
These allegations were denied by the respondents. While elaborating their
arguments on their plea of mala fides the learned Counsel for the petitioners
invited our attention to the marks lists which according to them clearly showed
that the marks given at the interview are—by and large—in inverse proportion
to the marks obtained by the candidates at the University examination. We
were also told that the marks lists on their face show that the interview marks
were manipulated. It was said that marks were so given as to see that certain
candidates got at least the minimum required for selection. While there is
some basis for these criticism there is not sufficient material before
us from which we could conclude that there was any manipulation in
preparing the gradation list. It is true that numerous students whose
performance in the University examination was none too satisfactory nor
their pastrecords creditable had secured very high marks a: the inter-
view. It is also true that a large number of students who had secured very
high marks in the University examination and whose performance in the earlier
classes was very good had secured very low marks at the interview. This cir-
cumstance is undoubtedly disturbing but the courts cannot uphold the plea of
mala fides on the basis of mere probabilities. We cannot believe that any res-
ponsible Government would stoop to manipulating marks. The selection com-
mittees consisted of eminent persons. Most of them are medical practitioners
occupying responsible positions in life. 1t would be a bad day for this country
if such persons take to manipulation of marks. Hence we cannot accept the
contention that the interview marks were manipulated either by the Govern-
ment or by the selection committees.

16. It was next urged that no objective criterion was fixed for interview.
We are unable 10 accept this contention as well. The selectors were asked to
interview candidates on the basis of the five criterion prescribed to which we
have made reference earlier. Those tests are sufficiently objective in charac-
ter. Similar tests were held to be objective by this Court in Chitralekha’s case
(supra). It cannot be denied that extra curricular activities Jlike sports,
N. C. C., special services, general physical condition and endurance and general
ability are objective tests. The aptitude referred to in the rute, in our opinion,
is aptitude for medical profession.

It was next contended that separate marks had not been allotied for each
one of the tests enumerated in the rule. A total of 75 interview marks were
placed at the disposal of the selection committee and from out of those the
committee could award marks according to its sweet will and pleasure. Such a
power it was said is an arbitrary power. We were told that the entire 75
marks could have been given to a candidate even if he satisfied only one out of
the five criterion prescribed. It is true that the rule did not prescribe separate
marks for separate heads. But that in our opinion did not permit the selection
committee to allot marks as it pleased. Each one of the tesis prescribed had its
own importance. As observed at footnote 20 at p. 485 of American Jurispru-
dence, Volume 15, that the interviewers nced not record precise questions and
answers when oral tests are used to apprise persovnality traits; it is sufficient if
the examiner’s findings are recorded on the appraisal sheet according to the
personal qualifications itemised for measure. A contention similar to those
advanced by the petitioners came up for consideration hefore the Mysore High



SCC Online Web Edition, © 2024 EBC Publishing Pvt. Ltd.

Page 9 Tuesday, March 12, 2024

Printed For: Bali Associates .

SCC Online Web Edition: http://www.scconline.com

TruePrint™ source: Supreme Court Cases, © 2024 Eastern Book Company. The text of this version of
this judgment is protected by the law declared by the Supreme Court in Eastern Book Company v. D.B.
Modak, (2008) 1 SCC 1 paras 61, 62 & 63.

46 SUPREME COURT CASES 11971

Court in D. G. Viswanath v. Chief Secretary of Mpysore and Others.* Therein the
court observed thus:

“It is true that Annexure IV does not specifically mention the marks
allotted for each head. But from that circumstance it cannot be held that
the Government had conferred an unguided power on the committees.
In the absence of specific allocation of marks for each head, it must be
presumed that the Government considered that each of the heads mention-
ed in Annexure IV as being equal in importance to any other. In other
words, we have to infer that the intention of the Government was that
each one of those heads should carry 1/5th of the ‘Interview’ marks.”’

17. We may note that the committee had not divided the interview
marks under various heads nor were the marks given on itemised basis. The
marks list produced before us shows that the marks were given in a lump.
This is clearly illegal.

18. The interview held also vitiated for the reason that the selection
committee took into consideratipn irrelevant matters and at the same time
failed to take into consideration matters required to be taken into considera-
tion. In the counter-affidavit filed by the Chairman of the selection committee
it was averred that in allotting interview marks the committee took into consi-
deration qualities such as pleasant personality, quick thinking, ¢tc. Omne of
the extra-curricular activities that the committee was required to take into
consideration was N. C. C. training. That was clearly an objective test but
from the counter-affidavit filed, it appears that the committee did not think
that it was sufficient if an applicant had good record as a cadet, but according
to it, e must also know why he joined the N. C. C. and what role N. C. C.
plays in the national life. These, in our opinion, are irrelevant considerations.
Again the test like the physical condition and endurance can be best judged
by a competent medical practitioner after a careful medical examination. It
was in the very nature of things not possible for the selection committee though
composed of eminent doctors to find out the physical condition and endurance
by a mere look at the candidate. It is clear from the affidavit filed on behalf
of the selection committees that at the time of interview much attention had
not been given to the general ability which test includes past performance of
the applicants and the varied interest taken by them.

19. From the facts placed before us, it is clear that the candidates were
not interviewed in accordance with the rules governing the interview.

20. It was next urged that the classification of backward classes by the
Government into backward classes and more backward classes was illegal and
in support of that.contention, our attention was invited to the decision of this
Court in M. R. Bslaji and Others v. State of Mpysore.t It is unnecessary to
go into that question because for the purpose of the present selection the
backward classes were not sub-divided into backward classes and more backward
classes. What had happened is that the list of backward classes supplied to the
selection committee showed that some of the communities are more backward
than others but that list was prepared for the purpose of fee concession. For the
purpose of the present selection all the classes shown therein were treated as
backward classes.

21. There is no basis for the contention that the reservation made for

3. AIR 1964 Mys 132, 4. (1963) Supp | SCR 438: AIR 1963 SC 649.
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backward classes is excessive. We were not told why it is excessive. Undoutedly
we should not forget that it is against the immediate interest of the
Nation to exclude from the portals of our Medical Colleges qualified and
competent students but then the immediate advantages of the Nation have to
be harmonised with its long range interests. It cannot be denied that unaided
many sections of the people in this country cannot compete with the advanced
sections of the Nation. Advantages secured due to historical reasons should not
be considered as fundamental rights. Nation’s interest will be best served—
taking a long range view—if the backward classes are helped to march forward
and take their place in line with the advanced sections of the people. That
is why in Balaji’s case (supra) this Court held that the total of reservations for
backward classes, Scheduled castes and Scheduled tribes should not ordinarily
exceed 30%, of the available seats. In the present case it is 41%,. On the
material before us we are unable to hold that the said reservation is excessive.

22. Considerable arguments were advanced assailing the enumeration of
backward classes. It was said that the concerned list included only castes and
not classes. The petitioners’ case is that every one of the classes mentioned
therein is in reality a caste. Hence that list cannot be sustained. In Balaji’s
case {supra) this Court held that though caste is a relevant factor in ascertaining
a class for the purpose of Article 15(4), a class cannot be constituted solely on
the basis of caste. Gajendragadkar, J. (as he then was), speaking for the Court
observed :

““That though castes in relation to Hindus may be a relevant factor
to consider in determining the social backwardness of groups or classes of
citizens it cannot be made the sole or the dominant test in that behalf.
Social backwardness is on the ultimate analysis the result of poverty, to a
very large extent. The classes of citizens who are deplorably poor auto-
matically become socially backward. They do not enjoy a status in society
and have, therefore to be content to take a backward seat. Itis true that
social backwardness which results from poverty is likely to be aggravated
by considerations of caste to which the poor citizens may belong, but
that only shows the relevance of both caste and poverty in determining the
backwardness of citizens.”’

23. In Chitralekha’s case (supra), this Court reiterated that the caste is a
relevant circumstance in ascertaining the backwardness of a class. Further it
was observed therein :

‘““While this Court has not excluded caste from ascertaining the
backwardness of a class of citizens, it has not made it one of the compel-
ling circumstances affording a basis for the ascertainment of backwardness
of a class. To put it differently the authority concerned may take caste
into consideration in ascertaining the backwardness of group of persons;
but, if it does not, its order will not be bad on that account, if it can
ascertain the backwardness of a group of persons on the basis of other
relevant criteria.”’

24. The same view was expressed by this Gourt in State of Andhra Pradesh
and Another v. P. Sagar.® ‘Therein it was observed :

““In the context in. which it occurs the exXpression ‘class’ means a
homogeneous section of the people grouped together because of certain
likenesses or common traits and who are identifiable by some common

5. (1968) 3 SCR 595 : AIR 1968 SC 1379: (1968) 2 SCJ 778.

&
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attributes such as status, rank, occupation, residence in a locality, race,
religion and the like. In determining whether a particular section forms
a class, caste cannot be excluded altogether. But in the determination of
a class a test solely based upon the caste or community cannot also be
accepted.”’

25. A caste has always been recognized as aclass. In construing the

expression ‘‘classes of His Majesty’s subject’’ found in Section 153-A of the
Indian Penal Code, Wassoodew, J., observed in Narayan Vasudev v. Emperor.®

‘““In my opinion, the expression °‘classes of His Majesty’s subjects’
in Section 153-A of the Codeis used in restrictive sense as denoting a
collection of individuals or groups bearing a common and exclusive
designation and also possessing common and exclusive characteristics which
may be associated with their origin, race or religion, and that the term
‘class’ within that section carries with it the idea of numerical strength so
large as could be grouped in a single homogeneous community.’’

26. In Paragraph 10, Chapter V of the Backward Classes Commission’s

Report, it is observed :

‘““We tried to avoid caste but we find it difficult to ignore caste in the
present prevailing conditions. We wish it were casy to dissociate caste
from social backwardness at the present junciure. In inodern time any-
body can take to any profession. The Brahman taking to tailoring, does
not become a tailor by caste, nor is his social status lowered as a Brahman.
A Brahman may be a seller of boots and shoes, and yet his social status
is not lowered thereby. Social backwardness, therefore, is not today due
to the particular profession of a person, but we cannot escape casie in
considering the social backwardness in India.”’

In Paragraph 11 of that Report it is stated :

“Itis not wrong to assume that social backwardness has largely
contributed to the educational backwardness of a large number of sacial
groups.”’

27. Finally in Paragraph 13, the commitiee concludes with following

ybservattons :

““All this gocs to prove thar social backwardness is mainly based on
racial, tribal, caste and denominational differences.”

28. The validity of the impugned list of backward classes came up for

consideration before this Court in Rajendran’s case (supra) and this is what this
Court observed therein:

““The contention is *that the list of socially and educationally back-
ward classes for whom reservation is made under Rule 5 nothing but a
list of certain castes. Therefore, reservation in favour of certain castes
hased only on caste considerations violates Article 15(1), which prohibits
discriinination on the ground of caste only. Now if the reservation in
question had been based only on caste aud had not taken into account
the social and educational backwardness of the caste in question, it would
be violative of Article 15(1). But it must not be forgotten that a caste
is also a class of citizens and if the caste as a whole is socially and edu-
cationally backward, reservation can be made in favour of such a caste

ATR 1940 Bom 379.
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on the ground that it is a socially and educationally backward class of
citizens within the meaning of Article 15(4).”’

29. Rajendran’s case (supra) is an authority for the proposition that the
classification of backward classes on the basis of castes is within the purview
of Article 15(4) if those castes are shown to be socially and educationally
backward. No further material has been placed before us to show that the
reservation for backward classes with which we are herein concerned is not
in accordance with Article 15(4). There is no gainsaying the fact that there
arc numerous castes in this country which are socially and educationally
backward. To ignore their existence is to ignore the facts of life. Hence
we are unable to uphold the contention that the impugned reservation is not
in accordance with Article 15(4). But all the same the Government should
not proceed on the basis that once a class is considered as a backward class it
should continue to be backward class for all times. Such an approach would
defeat the very purpose of the reservation because once a class reaches a
stage of progress which some modern writers call as take off stage then
competition is necessary for their future progress. The Government should
always keep under review the question of reservation of seats and only the classes
which are really socially and educationally backward should be allowed to have
the benefit of reservation. Reservation of seats should not be allowed to become
a vested interest. The fact that candidates of backward classes have secured
about 50%, of the seats in the general pool does show that the time has.come
for a de novo comprehensive examination of the question. It must be
recmembered that the Government’s decision in this regard is open to judicial
review.

30. For the reasons mentioned above we are of opinion that the selec-
tions impugned in these petitions cannot be held to have been made validly
inasmuch as the seats were distributed on unit-wise basis and further that the
interviews were not held in accordance with the rules. But despite coming to
that conclusion we are unable to set aside the selections already made. The
selected candidates have not been made parties to these petititions. They
have already joined the course and are undergoing training. Their selection
cannot be set aside without giving them an opportunity to put forward their
case, It is true that the pe.itioners had filed applications to permit them to
have recourse to Order 1, Rule 8, C. P. C., for the representation of the
persons interested in opposing these applications but no order has been passed on
those applications and it is now too late to have recourse to that procedure even if
that procedure is permissible under law. We are told by the learned Advocate-
General of Tamil Nadu that 24 seats still remains to be filled up. He has
assured us on behalf of the State that those seats will be filled up in accordance
with the orders of this Court. There are about 80 persons, who we are
told are in the waiting list. Some of the unsuccessful applicants had moved
the High Court of Madras for relief similar to that sought by the petitioners
herein. But it appears their writ petitions have been dismissed. Some out
of them have intervened in these petitions. Other non-selected candidates
have evinced no interest in challenging the selections made. Under the
circumstances, it is reasonable to assume that they have abandoned their claim
and it is too late for them to press their claim. Under these circumstances,
after discussion with the counsel for the parties we have come to the conclu-
sion that these petitions should be allowed subject to the following conditions :

31. The State of Tamil Nadu shall immediately constitute a separate
expert committee consisting of eminent medical practitioners (excluding all
those who were members of the previous committees) for selection to the 24
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unfilled seats. The selection shall be made on State-wise basis. The committee
shall interview only the candidates who are shown in the waiting list, the
persons who unsuccessfully move the High Gourt of Madras and the two
petitioners before this Court. They shall allot separate marks under the five
heads mentioned in the rule. The committee shall take into consideration
only matters laid down in the rule, exclude from consideration all irrelevant
matters and thereafter prepare a gradation list to fill up the 24 seats mentioned
earlier. It is ordered accordingly We think this is a fit case where the
petitioners should get their costs from the State of Tamil Nadu.

1971(1) Supreme Court Cases 50
(From Calcutta High Court)

[BEFORE J. C. SHAH AND A. N. GROVER, JJ.]

NARESH CHANDRA SANYAL Appellant ;

Versus

CALCUTTA STOCK EXCHANGE ASSOCIATION LTD.t .. Respondent.

Civil Appeal No. 1626 of 1966, decided on September 25, 1970

Compaanies Act, 1913 —Calcutta Stock Exchange Association—Pur-
chase of shares—Delivery not taken-—-Sale of shares under auathority
of Sub-Committee of Calcutta Stock Exchange Association —Resulting
loss not made up by appellant—Resolution of Full Committee of the
Exchange Association forfeiting his fully paid up share and expelling
him from membership Application of articles 21, 22 and 24 of the
Stock Exchange Association—Whether articles ultra vires—Whether
umder Company’s Act, 1913, forfeiture possible only in case of failure
to pay a call-Whether proceedings of the committee irregular and
invalid—Whether committee had jurisdiction to direct sale of shares
—Whether appellant entitled to balance after deducting all his liabili-

5.

ae

The appellant, a holder of fully
paid up share of the Calcutta Stock
Exchange Association, in December
1941, purchased one hundred shares
of the lndian Iron and Steel Company
Ltd., from Johurmull Daga and Com-
pany. As he did not take delivery,
Johurmull Daga and Company sold the
shares pursuant to the authority given
to them by the Sub-Committee of the
Stock Exchange. This resulted in a
loss of Rs. 438-10 which Sanyal did
not pay. The Full Committee of the
Exchange resolved that his paid up
share be forfeited and he be expelled
from membership.

Sanyal’s original suit for a declar-
ation that the articles of the Fxchange
{Articles 21, 22 and 24) providing for
forfeiture of a fully paid up share
were ultra vires and illegal, was
dismissed and confirmed in appeal
by the High Court.

Sanyal appealed forma pauperis
by special leave.

The Supreme Court held :

(1) Under Article 24 a member
would both have to be expelled by
the committee under Article 2! and
he automatically ceases 10 be member
under Article 22. Though this is the

+Appeal from the Judgment and decree, dated 7th/8th July, 1964 of the Calcutta High
Court in Appeal from Original Decree No. 143 of 1960.



